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Instructions (1)

Client:
I’ve got to move out. I got an eviction notice.
It’s not fair… It’s just because I smoked a joint,
who cares? Everyone does it, even Barack
Obama…

Question: does client need to move?



Depends on the notice. Remember the 
process:

1. Notice to vacate
2. Application
3. Hearing
4. Possession order
5. Execution of warrant



Instructions (2)

 I just smoke grass. I need it.
 My next door neighbour is my landlord. I was 

being watched. 
 “You’re mental! You’re smoking drugs! This 

is not a house for crazy people.’
 He pushed his way into my flat. 
 He saw a small bag of marijuana

Instructions continued:



You: additional information??

 “Really really stressed”… “You’re mental… This is 
not a house for crazy people.”

 Documents?

Additional information



Instructions (3)

 Manic depression. I see a doctor and take 
medication… I told my landlord about my 
diagnosis. 

 Notice to Vacate says:
“You have used the premises or 
permitted their use for a purpose illegal at 
common law.’

 I found it stuck to my door



The Issues

 Merit? Will landlord succeed?
– ‘Illegal use’ - Section 250: 

 if the tenant has used the rented premises or permitted 
their use for any purpose that is illegal 

– Facts: a small bag of marijuana

 Has tenant ‘used’ the premises illegally?





The issues: procedure

 Application for possession? 
– Important - VCAT file

 Hearing date?

 Notice to vacate – problems?
– Service?
– Jurisdiction? (notice reasons?)



Tenant rights: Issues

 Right of entry

 Breach of duty

 Other - discrimination?





The Hearing (1)

Can you appear? 
– Possession order
– Other

 Request reasons 
– Important for appeal
– at time of hearing



The Hearing (2)

 Appeal? 

 Error of law, NOT error of fact
 Need reasons
 Need transcript (only King Street)
 No later than 28 days after VCAT decision
 Apply for stay of VCAT decision (warrant)



Case study 2: instructions

 Cops just came around and said “get out”
 They said they had a warrant. 
 They’ve given me till tomorrow, but where 

am I gonna go ? 
 There was supposed to be a hearing, but I 

thought everything was sorted. The agent 
told me not to worry about it and I didn’t go.



Instructions (2) 

 Health issues
 Boyfriend didn’t pay rent
 Paid off $400, discussion with agent
 VCAT notice, agent comments
 Extra payments
 VCAT order – confused, agent(??)
 Another missed payment, money problems



Possession order

 Police are at the door!



Issues

 Did not appear?
– Review?  
– Time - 14 days of 

becoming aware



Get out of jail!

 Adjournments
 Section 331 of the RTA



Further Information

Homeless Persons’ Legal Clinic
Level 17, 461 Bourke Street

Melbourne  VIC  3000
HPLC Manager – Caro Adler


